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When a state tax statute is found unconstitutional under the Federal Constitution, a State is obligated to provide relief consistent 
with federal due process principles. ! The Due Process Clause ofthe 14th Amendment to the Federal Constitution requires a State 


to provide postdeprivation retrospective relief, as well as prospective relief.” A State can satisfy such due process requirements 
by providing either a "predeprivation" process, such as authorizing taxpayers to bring suit to enjoin the imposition of a tax 
before its payment, or a "postdeprivation" process in instances where taxpayers must remit their tax payment before judicially 


challenging the tax.) As long as state law complies with due process by providing a clear and certain remedy for the unlawful 
exaction of a tax, the states may determine whether to provide predeprivation process, e.g., an injunction, or instead to afford 


postdeprivation relief, e.g., a refund. 


To safeguard against the imposition of unlawful taxes, a State must provide its taxpayers with a fair opportunity to challenge 
the accuracy and legal validity of their tax obligation, and a defined remedy for any erroneous or unlawful tax collection, to 


insure that the opportunity to contest taxes is meaningful.? Where a State requires a taxpayer challenging the legality of a 
tax to pay such tax first and then bring a postpayment refund action, the Due Process Clause requires that the State provide 


a meaningful, backward-looking relief to rectify any unconstitutional deprivation.Ó A meaningful, backward-looking remedy 
entails an adequate form of predeprivation process." A taxpayer's failure to take advantage of statutory procedures enacted to 


protect the taxpayer's interests may constitute a waiver of his or her rights against the State. 
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88 252 to 254. 


4 Batt v. City and County of San Francisco, 155 Cal. App. 4th 65, 65 Cal. Rptr. 3d 716 (1st Dist. 2007). 
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Municipalities are not liable for wrongful or illegal acts of their tax collectors perpetrated in the course of public duties. 
Prohibiting tort actions against the taxing municipality allows revenue collection to continue during litigation so that essential 


public services dependent on the funds are not unnecessarily interrupted.? 
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Am. Jur. Pleading and Practice Forms, State and Local Taxation § 33 (Complaint, petition, or declaration— To enjoin 
collection of tax based on assessment by illegally employed private assessors—Class action) 

Am. Jur. Pleading and Practice Forms, State and Local Taxation § 56 (Demand—For refund of property taxes paid under 
protest—Lack of taxing official's authority to assess property) 





In evaluating real estate for tax assessments, a tax assessor exercises a Judicial or quasi-judicial function involving discretion 
and judgment, and as long as the assessor remains within his or her lawful authority, the assessor is immune from private suits 


for damages resulting from valuating such property at an excessive amount regardless of motive.! 
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A municipal tax collector, who collects or receives an illegal tax or a tax illegally assessed to the taxpayer, is not personally liable 


to the taxpayer for the amount ofthe tax where the collector holds a facially valid warrant issued by the proper taxing authority.! 
A claim against a tax collector, who is sued individually, is unmaintainable if it fails to aver that the collector committed any 


wrongful acts or misused the position or power as a collector.” 
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However, if a tax officer unlawfully attempts to enforce the payment of taxes, such person ceases to be an officer of the law 
and becomes a private wrongdoer, and an action may be brought against the tax officer personally. A warrant will not protect 


a collector who acts outside the scope of the warrant. 
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Erroneous tax assessments which may be remedied under a property tax refund statute include clerical errors, ! assessments 
of tax-exempt property,” and assessments based on the wrong millage rate. A refund action is available whenever taxes have 


been paid more than once, erroneously or illegally collected, or illegally assessed or levied.* However, claims based on mere 
dissatisfaction with the assessment or on the assertion that the assessors used correct procedures but did not take into account 


matters which the taxpayer believes should have been considered is not one for which a refund action will lie. Thus, taxes 
assessed based on a property valuation which was correct as of the valuation date are not "erroneously or illegally collected" 


within the meaning of a statute entitling taxpayers to a refund of taxes which have been erroneously or illegally collected. The 
terms "overpayment" and "erroneous" as used in statutes authorizing refunds of overpayments or erroneous payments of taxes 


include the term "illegal" and include taxes which are paid under an unconstitutional statute." A taxpayer who discovers that 
he or she mistakenly overpaid property taxes, and who makes a timely claim, may be entitled to a refund 1f the overpayment 


is simply verified by an audit. 


Generally, once a tax 1s held invalid under state law, the government must refund the money collected.? There is also authority 
that a taxpayer may recover a tax refund only if he or she shows that more tax has been exacted than in equity, and good 


conscience should have been paid. 10 


CUMULATIVE SUPPLEMENT 
Cases: 


Absent special circumstances, a taxpayer is not entitled to a refund of illegal taxes unless the refund is authorized by law. Zweig 
v. Metropolitan St. Louis Sewer Dist., 412 S.W.3d 223 (Mo. 2013). 


Statutory provision for abatement or refund of real property tax when error has been made...in entering the valuation of the 
real property applied only to clerical errors, and thus it did not provide basis for abatement and refund of overpayment that 
resulted from county's erroneous fee-simple valuation of property owned by federal government in which taxpayer held only 
leasehold interest. S.D. Codified Laws § 10-18-1(1). Matter of 2012, 2013 and 2014 Tax Refund and Abatement Appeal of 
Hunt Companies, Inc., 2019 SD 26, 927 N.W.2d 894 (S.D. 2019). 


[END OF SUPPLEMENT] 
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9 Copper Hills Enterprises, Ltd. v. Arizona Dept. of Revenue, 214 Ariz. 386, 153 P.3d 407 (Ct. App. Div. 
1 2007). 
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Common law authorizes a tax refund when the taxing statute is invalid and the tax payments were submitted involuntarily, or the 


taxing authority has engaged in misrepresentation. ! Statutes establishing a special method to enable a taxpayer who questions 
the validity of a tax to sue the State in an effort to recover taxes paid under protest create a right nonexistent at common law 


and prescribe a remedy to enforce that right, and the courts may act only in the manner provided by such statutes.” A taxing 


authority's obligation to issue a property tax refund is mandatory only if statutory requirements have been met.? Where the state 
constitution vests the legislature with plenary control over the manner in which tax refunds may be obtained, a party must show 


strict, rather than substantial, compliance with the administrative procedures established by the legislature.“ Also, statutory 


limitations periods are mandatory and absolute.” 


Statutory ambiguities relating to tax refunds and remedial refund statutes must be construed liberally in favor of the taxpayer.° 
Thus, overpayments of a property tax caused by a municipality's errors can be corrected by payment of refunds at the governing 
body's discretion without reference to the limitations period for correction of errors made by taxpayers despite the municipality's 


interest in administrative convenience from limiting the time frame for payment of refunds." 


A statute that permits taxpayers to pay disputed taxes under protest, and to seek the refund of those taxes by filing suit in the 
circuit court within a specified number of days after payment of the taxes, is intended not only to furnish proof that the payment 


was involuntarily made but also to warn the tax collector that the tax 1s claimed to be illegal. 
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As atule, a non-taxpayer may not sue for a refund of taxes paid by another, | and the party entitled to a refund of a tax illegally 
exacted is the party who made the tax payment.” Where a tax is imposed on a dealer, recovery is permitted against the taxing 
authorities, assuming that the tax is otherwise recoverable,” even where the burden of the tax is passed on to the consumers 


as part of the price paid for the article. 
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| Am. Jur. Pleading and Practice Forms, State and Local Taxation §§ 55, 56, 60 to 80 | 
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Topic Summary Correlation Table References 


West's Key Number Digest 
West's Key Number Digest, Taxation(jzz2776 to 2781, 2783 to 2792 


A.L.R. Library 


Construction and Operation of Statutory Time Limit for Filing Claim for State Tax Refund, 14 A.L.R.6th 119 
Validity and Applicability of Statutory Time Limit Concerning Taxpayer's Claim for State Tax Refund, 1 A.L.R.6th 1 


Trial Strategy 


Taxpayer Actions: Recovering Costs in Tax Controversies, 27 Am. Jur. Proof of Facts 3d 153 





Forms 


Am. Jur. Legal Forms 2d $ 238:13 (Claim for refund of state taxes) 


WESTLAW 


§ 968. Claims for refunds, 72 Am. Jur. 2d State and Local Taxation § 968 


Am. Jur. Pleading and Practice Forms, State and Local Taxation §§ 60 to 80 (Refund or recovery of tax payments—Judicial 
relief) 





While the courts in some jurisdictions liberally construe claims for a refund of taxes,! in other jurisdictions, public policy 


discourages suits for the refund of taxes erroneously paid or illegally collected and favors certainty in the collection of revenue.” 
Because the actions of a taxing authority are presumed to be correct and regular, they will not be disturbed if there is substantial 
evidence in the administrative record to support them; the taxpayer must overcome the presumption of correctness of the 


assessment by presenting evidence of assessment impropriety.? When a statute provides a procedure to be used for the recovery 
of taxes, the taxpayer must comply with the statutory provisions to enable a court to order a refund.^ Once paid, taxes can only 


be recovered through proper statutory proceedings, and the statutes must be adhered to. 


The actual payment of money as taxes to the taxing authority is an irrefutable element of entitlement to a tax refund.Ó A party's 
claim of overassessment of taxes, without having ever paid such alleged overassessment, cannot result in the party's recovery 


against the taxing authority." 


Generally, the limitations period under a statute providing for a refund of taxes paid is deemed to run from the date of payment.? 
For property tax refund claims subject to a specified claims filing period, failure to file a refund claim within that period deprives 
a court of jurisdiction to consider the issue.” Indeed, it is doubtful that state courts may apply the judicially created doctrine of 


equitable tolling to alter state tax refund procedures established by the legislature pursuant to its constitutional grant of power. i 


Governmental immunity will not defeat a claim for declaratory or injunctive relief seeking the refund of illegally collected 
taxes or fees if the plaintiff alleges that the payments were made as a result of fraud, mutual mistake of fact, or duress, whether 


express or implied. H 


In the absence of an express statutory provision against assignment of claims against the government, the assignability of a 


claim for tax refund is sustained by the weight of authority! although there is authority holding to the contrary. 13 
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1 Korean Air Lines Co., Ltd. v. County of Los Angeles, 162 Cal. App. 4th 552, 76 Cal. Rptr. 3d 26 (2d Dist. 
2008). 

2 Lane v. Lensmeyer, 158 S.W.3d 218, 197 Ed. Law Rep. 422 (Mo. 2005). 

3 May Department Stores Co. v. County of Los Angeles, 196 Cal. App. 3d 755, 242 Cal. Rptr. 162 (2d Dist. 
1987). 

4 Wexler v. Wirtz Corp., 211 Ill. 2d 18, 284 Ill. Dec. 294, 809 N.E.2d 1240 (2004). 

2 S & P Properties, Inc. v. City of University City, 178 S.W.3d 579 (Mo. Ct. App. E.D. 2005). 

6 Brookmar Corp. v. Tax Com'r of City of New York, 13 Misc. 3d 772, 827 N.Y.S.2d 467 (Sup 2006). 

7 Brookmar Corp. v. Tax Com'r of City of New York, 13 Misc. 3d 772, 827 N.Y.S.2d 467 (Sup 2006). 

8 Alvarez v. Pappas, 229 Ill. 2d 217, 321 Ill. Dec. 712, 890 N.E.2d 434 (2008); St. Ledger v. Com., Revenue 


Cabinet, 942 S.W.2d 893 (Ky. 1997), as modified on denial of reh'g, (Apr. 24, 1997); Budget Rent-A-Car 
of Tulsa v. State ex rel. Oklahoma Tax Com'n, 1989 OK 67, 773 P.2d 736 (Okla. 1989). 
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11 
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13 


JPMorgan Chase Bank, N.A. v. City and County of San Francisco, 174 Cal. App. 4th 1201, 94 Cal. Rptr. 
3d 906 (1st Dist. 2009). 

JPMorgan Chase Bank, N.A. v. City and County of San Francisco, 174 Cal. App. 4th 1201, 94 Cal. Rptr. 
3d 906 (1st Dist. 2009). 

Gatesco, Inc. Ltd. v. City of Rosenberg, 312 S.W.3d 140 (Tex. App. Houston 14th Dist. 2010). 

As to claims that payment made under mistake, see § 972. 

As to claims that payment made under threat or duress, see $ 973. 

People ex rel. Stone v. Nudelman, 376 111. 535, 34 N.E.2d 851, 134 A.L.R. 1198 (1940); People ex rel. Stone 
v. Nudelman, 376 Ill. 535, 34 N.E.2d 851, 134 A.L.R. 1198 (1940). 

People ex rel. Western Union Tel. Co. v. Roberts, 30 A.D. 78, 51 N.Y.S. 747 (3d Dep't 1898), affd, 156 
N.Y. 693, 51 N.E. 1093 (1898). 
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A.L.R. Library 


Voluntary Payment Doctrine as Bar To Recovery of Payment of Generally Unlawful Tax, 1 A.L.R.6th 229 





Generally, a tax voluntarily paid may not be recovered! even if the taxing body assessed or imposed the tax illegally? and even if 


the payment was made under protest.? Voluntary tax payments can only be recovered if such recovery is authorized by statute." 
Stated somewhat differently, ordinarily, in the absence of any statutory right permitting recovery, a voluntary payment of a tax 


made under a statute which is later declared unconstitutional cannot be recovered.? 


There is authority holding that the "voluntary payment" doctrine does not apply in tax refund actions? and that the State need 


not refund taxes voluntarily paid, but illegally collected, even though it shocks the equitable conscience. In other words, under 
the "voluntary payment" doctrine, if a taxpayer voluntarily tenders a tax, assessment, or exaction, he or she is generally not 


entitled to a refund except as provided for by statute.? The voluntary payment rule, under which a person who pays a tax 
voluntarily and without duress does not have a valid claim for its repayment even if the tax is later held to be unlawful, protects 


the government from threats to financial security that can arise from unpredictable revenue shortfalls and supports the age-old 


policy of discouraging litigation with the government.’ 


WESTLAW 


§ 969. Voluntary payments, generally, 72 Am. Jur. 2d State and Local Taxation § 969 


Generally, if a taxpayer pays an illegal tax, with knowledge of facts sufficient to frame a protest, and if the payments were not 
made under duress or compulsion, the payment is deemed to be voluntary and cannot be recovered.!° The payment of taxes 
prior to filing an action seeking recovery of such payments is considered voluntary!! as is the payment of taxes without timely 
claiming an applicable exemption. 7 A voluntary payment of an invalid tax does not constitute a waiver or ratify the tax if 


a timely application for a refund is filed in accordance with statutory mandates. However, a taxpayer who fails to comply 
substantially with the statutory requirements is considered to have voluntarily paid the tax and is precluded from recovering 


a refund at a later 0806.11 


CUMULATIVE SUPPLEMENT 
Cases: 


When the levy of an illegal tax may become a cloud on the title to real property, payment of the tax to avoid the cloud or to avoid 
the imposition of a substantial burden on property rights is not a voluntary payment, and therefore a refund of the payment is 
not precluded pursuant to the voluntary payment defense. Discount Sleep of Ocala, LLC v. City of Ocala, 300 So. 3d 316 (Fla. 
5th DCA 2020), review denied, 2020 WL 6708663 (Fla. 2020). 


Construction of tax refund provisions against the taxpayer is consistent with the general rule that the state's sovereign immunity 
shields it from refunding taxes voluntarily paid, even if illegally collected, and refund statutes are limited waivers of sovereign 
immunity to allow the recovery of money wrongly collected. Insurance Co. of State of Pa. v. Director of Revenue and Director 
of Ins., 269 S.W.3d 32 (Mo. 2008). 


Under section of statute governing exemption from local property taxes on dwelling house of a totally disabled veteran, 
providing that a municipality "may return" taxes collected on property had a proper claim been made, township had discretion to 
grant or deny taxpayer a retroactive refund of property taxes that he had paid from effective date of his disability as determined 
by the United States Department of Veterans Affairs (VA). N.J.S.A. 54:4—3.32. Del Priore v. Edison Tp., 26 N.J. Tax 502, 2012 
WL 2384250 (Super. Ct. Law Div. 2012). 


Taxpayer was not entitled to refund of real property taxes paid on fiber optic cable installations it owned, where there was nothing 
indicating that such payments were made involuntarily or under protest. McKinney's RPTL 8 556. Level 3 Communications, 
LLC v. Chautauqua County, 148 A.D.3d 1702, 50 N.Y.S.3d 202 (4th Dep't 2017). 


Statutory provision for abatement or refund of real property tax when taxes have been erroneously paid did not refer to taxes that 
were paid on incorrect valuation, but rather those that were paid due to unintended mistake, such as when taxpayer accidentally 
paid taxes of another, and thus provision did not furnish basis for abatement and refund of overpayment that resulted from 
county's erroneous fee-simple valuation of property owned by federal government in which taxpayer held only leasehold interest. 
S.D. Codified Laws § 10-18-1(5). Matter of 2012, 2013 and 2014 Tax Refund and Abatement Appeal of Hunt Companies, Inc., 
2019 SD 26, 927 N.W.2d 894 (S.D. 2019). 
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Acme Markets, Inc. v. Callanan, 236 111. 2d 29, 337 111. Dec. 867, 923 N.E.2d 718 (2009); Neama v. Town of 
Babylon, 18 A.D.3d 836, 796 N.Y.S.2d 644 (2d Dep't 2005); Comcast of Oregon II, Inc. v. City of Eugene, 
211 Or. App. 573, 155 P.3d 99 (2007), aff'd on other grounds, 346 Or. 238, 209 P.3d 800 (2009). 

Acme Markets, Inc. v. Callanan, 236 111. 2d 29, 337 111. Dec. 867, 923 N.E.2d 718 (2009). 

Comcast of Oregon II, Inc. v. City of Eugene, 211 Or. App. 573, 155 P.3d 99 (2007), aff'd on other grounds, 
346 Or. 238, 209 P.3d 800 (2009). 

Elzea v. Perry, 340 Ark. 588, 12 S. W.3d 213 (2000); Acme Markets, Inc. v. Callanan, 236 Ill. 2d 29, 7 
Ill. Dec. 867, 923 N.E.2d 718 (2009). 

Standard Distributing, Inc. v. City of Charleston, 218 W. Va. 543, 625 S.E.2d 305 (2005). 

Fulton County v. T-Mobile, South, LLC, 305 Ga. App. 466, 699 S.E.2d 802 (2010). 

Lane v. Lensmeyer, 2004 WL 1098947 (Mo. Ct. App. W.D. 2004), as modified, (June 29, 2004) and 
transferred to Mo. S. Ct., 158 S.W.3d 218, 197 Ed. Law Rep. 422 (Mo. 2005). 

Berrum v. Otto, 255 P.3d 1269, 127 Nev. Adv. Op. No. 30 (Nev. 2011) (stating that the purpose of the 
voluntary payment doctrine is to encourage stability and certainty for the taxing entity). 

Lowenberg, v. City of Dallas, 261 S.W.3d 54 (Tex. 2008). 

Getto v. City of Chicago, 86 Ill. 2d 39, 55 Ill. Dec. 519, 426 N.E.2d 844 (1981); First Bank of Buffalo v. 
Conrad, 350 N.W.2d 580 (N.D. 1984). 

Oxford v. Perry, 340 Ark. 577, 13 S. W.3d 567 (2000). 

Rutherford v. Barnes, 312 Ark. 177, 847 S.W.2d 689 (1993). 

Independent School Dist. No. 9 of Tulsa County v. Glass, 1982 OK 2, 639 P.2d 1233, 2 Ed. Law Rep. 579 
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A.L.R. Library 


Payment of taxes to prevent closing of, or interference with, business as involuntary so as to permit recovery, 80 A.L.R.2d 
1040 





The question of whether the payment of a tax or fee is "involuntary" in the context of an action for reimbursement of taxes is one 


of intent and is resolved by considering the totality of the circumstances. lA taxpayer is deemed to have paid taxes involuntarily, 
for purposes of the voluntary-payment doctrine under which a taxpayer cannot recover taxes voluntarily paid even if the taxes 
were illegal, where: (1) the taxpayer lacked knowledge of the facts upon which to protest the taxes at the time when he or she 


paid the taxes, or (2) the taxpayer paid the taxes under duress.” 


To recover taxes paid under a common-law refund theory, the parties seeking the refund of the tax must prove that they 
paid the tax involuntarily.? Once the taxpayer establishes that the taxes were paid involuntarily, the taxpayer may recover the 


overpayment in a timely action." 


WESTLAW 


§ 970. Involuntary payments, generally, 72 Am. Jur. 2d State and Local Taxation § 970 


Taxes paid by property owners after filing a complaint alleging that such taxes were an illegal exaction are deemed to be 


taxes paid under protest, and the property owners may seek a refund of those taxes.> Where an invalid tax is enforceable in a 
summary proceeding or a burdensome penalty can be exacted for failure to pay, the law presumes the payment to have been 


made involuntarily and permits recovery.° Thus, the payment of an illegal tax in order to avoid forfeiture of the right to do 


business is an involuntary payment.’ 


There is a conflict in the authorities on the question of whether the existence of another remedy or means of relief will render a 
payment of taxes voluntary where the taxpayer neglects to use such remedy; thus, according to the general rule that a payment is 
involuntary if the compulsion on the taxpayer is of such a nature that there is no other reasonable means of immediate relief from 


the same, except by making the payment, where the taxpayer has some other legal remedy or protection against the coercion 


of the collecting officer, the taxpayer must take such action, or the tax payment is deemed voluntary.” However, there is also 
a line of contrary authority holding that the mere existence of another remedy or means of relief will not render voluntary a 


payment of taxes which would otherwise be deemed involuntary. 4 
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1 Video Aid Corp. v. Town of Wallkill, 85 N.Y.2d 663, 628 N.Y.S.2d 18, 651 N.E.2d 886 (1995). 

2 Raintree Homes, Inc. v. Village of Long Grove, 389 Ill. App. 3d 836, 329 Ill. Dec. 553, 906 N.E.2d 751 
(2d Dist. 2009). 
As to payment of taxes under duress, see § 973. 

3 Private Truck Council of America, Inc. v. State, 128 N.H. 466, 517 A.2d 1150 (1986); Video Aid Corp. v. 
Town of Wallkill, 85 N.Y.2d 663, 628 N.Y.S.2d 18, 651 N.E.2d 886 (1995). 

4 City of Rochester v. Chiarella, 65 N.Y.2d 92, 490 N.Y.S.2d 174, 479 N.E.2d 810 (1985). 

3 Worth v. City of Rogers, 341 Ark. 12, 14 S.W.3d 471 (2000). 

6 Maximum Mach. Co., Inc. v. City of Shepherdsville, 17 S.W.3d 890 (Ky. 2000); Community Federal Sav. 
& Loan Ass'n v. Director of Revenue, 752 S.W.2d 794, 47 Ed. Law Rep. 1220 (Mo. 1988). 

7 Continental Trailways, Inc. v. Director, Div. of Motor Vehicles, 102 N.J. 526, 509 A.2d 769 (1986); Video 
Aid Corp. v. Town of Wallkill, 85 N.Y.2d 663, 628 N.Y.S.2d 18, 651 N.E.2d 886 (1995). 

8 Chapman & Dewey Land Co. v. Board of Directors of St. Francis Levee Dist., 172 Ark. 414, 288 S.W. 910 
(1926); Monaghan v. Lewis, 21 Del. 218, 5 Penne. 218, 59 A. 948 (1905). 

9 Spring Valley Coal Co. v. State, 198 Ind. 620, 154 N.E. 380 (1926); Johnson 7. Crook County, 53 Or. 329, 
100 P. 294 (1909). 

10 Ottawa University v. Board of Com'rs of Franklin County, 85 Kan. 246, 116 P. 892 (1911); Adrico Realty 
Corp. v. City of New York, 250 N.Y. 29, 164 N.E. 732, 64 A.L.R. 1 (1928). 
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Forms 


Am. Jur. Legal Forms 2d § 238:12 (Protest —Of tax payment) 
Am. Jur. Pleading and Practice Forms, State and Local Taxation § 56 (Demand—For refund of property taxes paid under 


protest—Lack of taxing official's authority to assess property) 





The payment of taxes under protest is the best evidence of an unwillingness to pay so as to preclude application ofthe voluntary 


payment doctrine.! Payment of a tax under protest is not required for the refund of an illegal tax unless required by statute.” 


Absent explicit authorization from the legislature, the judiciary has no power to refund taxes paid without protest; tax refunds 
are a matter of legislative discretion.? Under some state statutes, the written protest and notice of intention to sue provisions are 
mandatory and must be strictly adhered to in order to maintain an action for recovery of allegedly wrongfully collected taxes. 
Thus, a taxpayer's failure to follow the mandate of a statute governing tax protests bars the taxpayer's claim of impropriety of 


any part of the taxes paid by the taxpayer. 


The purpose of the statute allowing taxpayers to pay disputed property taxes under protest and to seek a refund of those taxes is 


to furnish an adequate and sufficient remedy to the taxpayer and to warn the tax collector that the tax is claimed to be illegal. 


WESTLAW 


§ 971. Payment under protest, 72 Am. Jur. 2d State and Local Taxation § 971 


Payment under protest is required before seeking relief under a statute relating to challenges against taxes assessed, so that the 
taxpayer can make it known that he or she is paying involuntarily and can alert the taxing authority to the amount of the refund 


claimed, in order that the challenged tax can be segregated and held until the resolution of the dispute.’ Failure to register a 
formal protest of payment of tax which is later declared illegal can be excused in cases in which the payments are made under 


কিং 
duress or coercion. 


The recovery of a protested tax under a common-law refund theory requires that the State be given a fair warning of the taxpayer's 
protest.” Sovereign immunity does not bar a common-law claim for refund of taxes paid when the State has been given a fair 


notice of the protest. WK protest at the time of payment provides the government with notice of the claimed illegality; thus, 
the "protest" must notify the State that the payor believes the levy to be illegal and must also signal that the payor intends to 


seek a refund of the moneys illegally levied. u 


CUMULATIVE SUPPLEMENT 
Cases: 


Generally, a taxpayer may not seek to obtain a refund of a tax, whether legal or not, without having lodged a protest to payment 
of the same. In re Certified Question of Law, 320 P.3d 1236 (Idaho 2014). 


[END OF SUPPLEMENT] 
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4 Mertz v. Pappas, 320 Ark. 368, 896 S.W.2d 593 (1995); Council House Redevelopment Corp. v. Hill, 920 
S.W.2d 890 (Mo. 1996). 

5 Adams v. Friganza, 344 S.W.3d 240 (Mo. Ct. App. E.D. 2011), reh'g and/or transfer denied, (July 12, 2011) 
and transfer denied, (Aug. 30, 2011). 

6 Herky, LLC v. Holman, 277 S.W.3d 702 (Mo. Ct. App. E.D. 2008). 

7 Lane v. Lensmeyer, 158 S.W.3d 218, 197 Ed. Law Rep. 422 (Mo. 2005). 

8 City of Rochester v. Chiarella, 58 N.Y.2d 316, 461 N.Y.S.2d 244, 448 N.E.2d 98 (1983). 

9 Principal Mut. Life Ins. Co. v. State, Div. of Ins. Dept. of Commerce and Economic Development, 780 P.2d 
1023 (Alaska 1989); Private Truck Council of America, Inc. v. State, 128 N.H. 466, 517 A.2d 1150 (1986). 
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A.L.R. Library 


Recovery of tax paid on exempt property, 25 A.L.R.4th 186 


Forms 
Am. Jur. Legal Forms 2d § 238:14 (Claim for exemption—Property owned by charitable institution) 
Am. Jur. Pleading and Practice Forms, State and Local Taxation § 55 (Petition or application—For refund of personal property 
taxes paid under mistake concerning validity of tax statute) 





As a matter of common law, taxes, fees, or other governmental charges voluntarily paid under a mistake of law cannot be 


recovered unless a statutory provision authorizes 10.1 When the payment of a tax or fee which is later declared illegal is made 
under a mistake of law, with actual or constructive knowledge of the facts, the taxpayer must demonstrate that such payment 


was made involuntarily in order to be able to recover.” 


WESTLAW 
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Some statutes providing for a refund of taxes "erroneously or illegally charged" are inapplicable to actions to recover taxes paid 
under protest on the grounds that an error in judgment as to the valuation of property, resulting in an excess assessment, is not 


a "mistake" under the statute.? However, other statutes provide that a taxpayer who erroneously pays a tax through a mistake 


of law has the same rights as a taxpayer who has erroneously paid a tax through an error of computation. 


"Mistakenly or erroneously paid" taxes, as could be challenged as illegal or invalid, means taxes that were not owed at the time 
that they were paid as compared to taxes lawfully and properly assessed.” Excessive assessments, or those that are erroneously 


assessed in their entirety, based on mistakes of judgment do not result in illegal or invalid taxes.° 


An erroneous tax involuntarily paid due to a mistake of fact may be recovered.’ Taxes on property that are subsequently 


determined to be exempt, when paid without protest, are not "erroneously or mistakenly paid" so as to justify a refund.? 
p p p y yp J y 


An erroneous tax assessment, which may be remedied under a tax refund statute, includes clerical errors and assessments based 
on the wrong millage rate but not assessments based on errors in judgment.? A mechanical error which led to an overpayment 


of taxes, when made by the taxing authority, is a clerical error rather than a valuation error. 10 Where a taxpayer controls all the 
material facts, there can be no error of fact to support a claim for refund; a fact is material when it, alone or in part, causes a 


tax to be statutorily due and payable. H Thus, a taxpayer may be entitled to a refund of taxes "mistakenly or erroneously paid" 


where an assessor fails to provide the taxpayer with notice of increased valuation, thereby rendering the increase invalid. 9 


A statute requiring an abatement of taxes erroneously levied due at least in part to clerical errors by the taxing authority precludes 
recovery when the error is due solely to the taxpayer. is However, the "clerical error" statutory basis for a property tax abatement 


and refund has been held applicable to taxpayer errors, including errors made by third parties. 14 


The terms "error" and "mistake" as used in the statute regarding ad valorem personal property tax refunds do not include 
intentional dishonest acts, and thus, a corporate taxpayer that had intentionally listed numerous fictitious items of personal 
property and assigned fabricated values to those items on its tax returns as part of a scheme to artificially inflate the company's 


reported earnings is not entitled to a refund for taxes paid on fictitious property. 15 On the other hand, a taxpayer's failure to 
claim certain ad valorem tax exemptions to which it was entitled under a tax abatement agreement and for which it subsequently 
sought a refund has been held to constitute a "mistake" or "error," for purposes of the statute providing that a taxpayer is entitled, 
upon the filing of an appropriate application and subject to a specified limitations period, to a refund of taxes paid that were 
not due upon the property of the taxpayer, if the payment was made through a mistake or error, where there was no evidence 


that the taxpayer intentionally chose to reject the tax exemptions or that it received some benefit by failing to list its property 


as exempt such that an inference of such intent could arise. " 


A "mutual mistake of fact" as used in a statute entitling a taxpayer to recover excess taxes paid because of a mutual mistake of 
fact made by the assessing officer and the taxpayer 1s an erroneous belief, which is shared and relied on by both parties, about 


a material fact that affects the substance of the transaction. ui 
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Taxes paid under duress or coercion are recoverable even in the absence of a statute permitting recovery. ! Indeed under the 
common law, a person could sue for a refund of taxes if he or she was compelled under duress imposed by a public entity to 


pay a tax that is illegal, illegally imposed, or illegally collected.” Duress and compulsory payment, for purposes of the duress 
exception to the voluntary-payment doctrine which otherwise provides that a taxpayer cannot recover illegal taxes voluntarily 


paid, are generally questions of fact to be judged in light of all of the circumstances surrounding the transaction.) To show 
duress in the payment of illegal taxes such that the voluntary-payment doctrine does not apply, the payor must show that the 
payment was not voluntary because there was some necessity amounting to compulsion and that the payment was made under 


the influence of that compulsion.“ To render a payment of illegal taxes compulsory such that the voluntary-payment doctrine 
does not apply, there must be some actual or threatened power wielded over the payor from which the payor has no immediate 


relief and from which no adequate opportunity is afforded the payor to effectively resist the demand for payment.’ 
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Generally, when a fee or tax has been paid with knowledge of its illegality, the payment is deemed to be voluntary and prevents 
a recovery of the money paid even if the payment was made under protest.° However, if the payment was made under duress, 
it is deemed not voluntary, and thus, recovery may be had.’ Where one party makes a tax payment for another party under 
duress, a valid claim for repayment exists. 

In the context of taxation, duress means more than a business or economic inconvenience.’ Duress arises only when payment 


is necessary to avoid a threatened interference with the present liberty of a person or immediate possession of property. !? A 
payment is considered to be under duress or compulsion when it is made to an officer who has present authority to arrest the 


taxpayer or to levy on the property and who has demanded payment and is about to proceed to enforce payment. "A taxpayer 
claiming payment under duress need not show that he or she was actually threatened by anyone; implied duress will suffice, 
and such duress exists where the taxpayer's refusal to pay the tax would result in a loss of reasonable access to a good or service 


considered essential. 1? 


Statutory penalties and accrued interest for the late payment of taxes can constitute implied duress. 1 However, there can be no 
claim of implied duress if a person has a procedure by which he or she can pay the disputed amount of taxes, avoid the statutory 


penalties and interest, and assert a claim for repayment. i5 


A payment of taxes is not rendered involuntary by the mere fact that it was made to facilitate a sale of the payor's land to a third 


party. 15 Mere threats of judicial proceedings do not, as a general rule, amount to duress or coercion in this context. " 
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Generally, the courts lack the equitable power to restrain the collection of taxes, and a taxpayer who disputes a tax may not seek 


an injunction restraining the collection of the tax pending the resolution of the dispute.! 
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Some statutes, including state constitutions,” preclude an action for an injunction if there is an adequate remedy at law; others 
allow injunctive relief if the law under which the tax is imposed is void or if the property upon which the tax is imposed is 


tax-exempt;^ and still, others provide for injunctive relief only when specially authorized by statute? or in exceptional cases.° 


One jurisdiction limits exceptional cases to those situations in which, under the most liberal view of the law and the facts, the 


government cannot establish its claim.’ One challenging a tax assessment must continue to pay its taxes, and the commencement 
of an assessment review proceeding does not stay the collection of taxes or enforcement procedures instituted by the taxing 


authority. 8 


Where the challenge to the statutory remedy is that it fails to meet due process mandates, the claim actually asserts the inadequacy 


of the statutorily prescribed remedy, and equitable intervention for consideration of such a complaint may be appropriate.” 
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The Federal Tax Injunction Act (TIA) prohibits federal courts from enjoining the collection of any state tax when a plain, speedy, 
and efficient remedy may be had in the courts of such state.! The TIA reflects a congressional purpose to confine federal court 
intervention in state government? and prevents federal litigation from interfering with substantial portions of a state's revenue 
or broad sections of a state's tax .عله‎ The TIA is construed as a broad jurisdictional barrier and has the primary purpose of 
dramatically limiting federal district court jurisdiction." Indeed, Congress passed the TIA to reverse the trend, in state tax cases, 
of federal courts becoming free and easy with injunctions.? The TIA prohibits even declaratory relief when such relief would 


thwart state tax collection? and also precludes civil rights suits for damages. However, the TIA does not prohibit interference 
with the operation of or compliance with state tax laws; rather, it proscribes interference only with those aspects of state tax 


regimes that are needed to produce revenue.® 
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The TIA applies to any state tax, including municipal and local taxes.’ It can generally be said that an assessment is a "tax" under 
the TIA when its purpose is to raise revenue while levies assessed for regulatory or punitive purposes, even though they may 


also raise revenues, are generally not "taxes" under the TIA. 10 The view has also been expressed that in determining whether 
a charge is a "tax," for purposes of the TIA, the court should consider what entity is imposing the charge, what population is 


subject to the charge, and what purposes are served by the use of monies obtained by the charge. 17 When determining whether a 
particular charge is a "fee" or a "tax" for purposes of the TIA, the court should not focus on superficial nomenclature provided to 
the charge at issue but instead must examine explicit factual circumstances that transcend the literal meaning of the terminology 
and ask whether a charge is levied primarily for revenue raising purposes, making it a "tax," or whether it is assessed primarily 


for regulatory or punitive purposes, making it a "fee." 12 The courts focus on three primary factors in determining whether a 
certain charge is a "fee" ora "tax" under the Tax Injunction Act: (1) the entity imposing the charge; (2) the parties upon whom the 
charge is imposed; and (3) whether the charge is expended for general public purposes, or used for the regulation or benefit of the 


parties upon whom the assessment is imposed; when the first two factors are not dispositive, the courts emphasize the third. 18 


Certain actions that have been barred under the TIA include a suit brought by the parents of children attending a private school, 
alleging the unconstitutionality of school tax laws and seeking injunctive relief against the town assessor; 11 a challenge to a 
"rent-subsidization program" which was actually a property tax scheme; 15 a challenge to the constitutionality of a $0.01 per 


gallon excise tax on the sale of leaded gasoline by distributors within city limits;!° a challenge to assessments imposed on 
riverboat gambling casino operators under a state statute where although the assessments on the casinos were not called taxes 
and they were placed in trust funds before they were distributed to racetrack operators, their aim was to raise revenue, not to 


cover costs; a challenge to a city's charging of interest on a Resolution Trust Corporation (RTC) assignee's unpaid property 
taxes where the assignee failed to show that the disputed charge was punitive and not compensatory; | and a challenge to the 


validity of a state income tax which was shown to be a "tax" rather than an assessment for regulatory or punitive purposes. 19 
y g y orp purp 


Practice Tip: 


Because the Tax Injunction Act will not bar a suit for damages in civil rights actions, a plaintiff may seek damages for an alleged 


unconstitutional warrantless search and seizure by tax collection officials"? or for actions seeking tax refunds for tax assessment 


discrimination?! 


Observation: 


The Tax Injunction Act is a jurisdictional bar that is not subject to waiver, and a federal court is duty-bound to investigate its 


application regardless of whether the parties raise it as an issue.” 
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CUMULATIVE SUPPLEMENT 
Cases: 


Enforcement of Colorado statutory notice and reporting requirements for retailers that did not collect taxes on sales to Colorado 
purchasers was not "assessment" within scope of Tax Injunction Act (TIA), as would provide basis for divesting district court of 
jurisdiction over action by association of retailers that sought to enjoin enforcement of requirements; challenged notices of use- 
tax liability and reports to purchasers and state revenue department fell within information-gathering phase of tax administration 
process, which preceded assessment, or official recording of liability. 28 U.S.C.A. 8 1341; West's C.R.S.A. § 39-21-112(3.5) 
(c, d); 1 Colo. Code Regs. § 201—1:39-21-112.3.5(2), (3)(a, c, d). Direct Marketing Ass'n v. Brohl, 135 S. Ct. 1124 (2015). 


Enforcement of Colorado statutory notice and reporting requirements for retailers that did not collect taxes on sales to Colorado 
purchasers was not "levy" within scope of Tax Injunction Act (TIA), as would provide basis for divesting district court of 
jurisdiction over action by association of retailers that sought to enjoin enforcement of requirements; challenged notices of use- 
tax liability and reports to purchasers and state revenue department fell within information-gathering phase of tax administration 
process, whereas levy was later official action imposing, determining amount of, or securing payment on tax. 26 U.S.C.A. 8 
6331; 28 U.S.C.A. 8 1341; West's C.R.S.A. § 39-21-112(3.5)(c, d); 1 Colo. Code Regs. 8 201—1:39-21-112.3.5(2), (3)(a, c, 
d). Direct Marketing Ass'n v. Brohl, 135 S. Ct. 1124 (2015). 


Enforcement of Colorado statutory notice and reporting requirements for retailers that did not collect taxes on sales to Colorado 
purchasers was not "collection" within scope of Tax Injunction Act (TIA), as would provide basis for divesting district court of 
jurisdiction over action by association of retailers that sought to enjoin enforcement of requirements; challenged notices of use- 
tax liability and reports to purchasers and state revenue department fell within information-gathering phase of tax administration 
process, whereas collection was subsequent act of obtaining or receiving payment of taxes due. 28 U.S.C.A. 8 1341; West's 
C.R.S.A. و‎ 3921-112(3.5)(c, d); 1 Colo. Code Regs. § 201—1:39-21—112.3.5(2), (3)(a, c, d). Direct Marketing Ass'n v. Brohl, 
135 S. Ct. 1124 (2015). 


Injunction against enforcement of Colorado statutory notice and reporting requirements for retailers that did not collect taxes on 
sales to Colorado purchasers would not "restrain" assessment, levy, or collection oftax under Tax Injunction Act (TIA), as would 
divest district court of jurisdiction over action by association of retailers that sought to enjoin enforcement of requirements to 
provide notices of use-tax liability and send reports to purchasers and state revenue department; prohibited restraints under TIA 
were orders that stopped, rather than merely inhibited, acts of assessment, levy, and collection. 28 U.S.C.A. 8 1341; West's 
C.R.S.A. 8 39-21-112(3.5)(c, d); 1 Colo. Code Regs. § 201-1:39-21—112.3.5(2), (3)(a, c, d). Direct Marketing Ass'n v. Brohl, 
135 S. Ct. 1124 (2015). 


Suit in federal district court cannot be understood as prohibited under Tax Injunction Act (TIA) as one that "restrains" the 
assessment, levy, or collection of a state tax if it merely inhibits those activities. 28 U.S.C.A. 8 1341. Direct Marketing Ass'n 
v. Brohl, 135 S. Ct. 1124 (2015). 


Opioid stewardship payment imposed by New York legislature was a tax, within meaning of Tax Injunction Act (TIA), and thus 
district court lacked jurisdiction to declare it invalid or to enjoin its enforcement, despite contention that payment was regulatory 
fee or punitive fine; even if payment fell on narrow set of only 97 companies, and even though proceeds went into special revenue 
fund instead of general fund, primary purpose of payment was to raise revenue, not to punish or regulate opioid manufacturers 
and other licensees, and public health programs that stewardship payment funded related directly to general welfare of New 
York citizens. 28 U.S.C.A. 8 1341; N.Y. State Finance Law $8 2, 97-aaaaa. Association for Accessible Medicines v. James, 
974 F.3d 216 (2d Cir. 2020). 


Applicability of Tax Injunction Act (TIA) did not have to be addressed in property owners' class-action lawsuit against county 
for placing disproportionate tax on commercial and industrial properties in township as opposed to similar types of properties 
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elsewhere in county, since dismissal was appropriate based on comity doctrine. 28 U.S.C.A. § 1341. Perry v. Coles County, 
Illinois, 906 F.3d 583 (7th Cir. 2018). 


Tax Injunction Act (TIA) did not bar nightclub owner's action against District of Columbia, D.C. Office of Tax Revenue (OTR) 
agents, and District attorneys arising from OTR's issuance of tax summonses, alleging that summonses were part of a criminal 
investigation launched against him as retaliation for filing prior suit, where owner did not seek injunction against the assessment, 
levy, or collection of any tax, but instead sought injunction to stop alleged unconstitutional use of civil summonses in his 
criminal investigation, and District's statutory authority to issue tax summonses related not to post-assessment collections but, 
instead, was keyed to the information gathering phase of D.C.'s tax administration. 28 U.S.C.A. § 1341; D.C. Code § 47-4310. 
Thorp v. District of Columbia, 317 F. Supp. 3d 74 (D.D.C. 2018). 


Tax Injunction Act drastically limits the jurisdiction of district courts so as to not interfere with so important a local concern as 
the collection of taxes. 28 U.S.C.A. § 1341. Drayton v. McIntosh County, Georgia, 434 F. Supp. 3d 1374 (S.D. Ga. 2020). 


Asserting a federal constitutional violation does not overcome the jurisdictional bar created by the Tax Injunction Act, so long 
as the state courts offer an adequate remedy. 28 U.S.C.A. §§ 1331, 1341. Robert J. Caluda, APLC v. City of New Orleans, 403 
F. Supp. 3d 522 (E.D. La. 2019). 


State fees, which federal district courts are not barred from enjoining under the Tax Injunction Act, can serve regulatory purposes 
as distinguished from general public purposes in two ways, either by discouraging particular conduct through the device of 
making it more costly, or by generating income ear marked to cover the cost of the regulation. 28 U.S.C.A. 8 1341. Doe v. 
Snyder, 101 F. Supp. 3d 672 (E.D. Mich. 2015). 


Although labeled a toll, amount charged to commercial trucking and freight companies under Rhode Island RhodeWorks Act, 
intended for use on bridge maintenance costs, was in reality a tax within meaning of Tax Injunction Act (TIA), and thus district 
court was without jurisdiction to enjoin its collection; although amount was set by agency, rather than the General Assembly, 
and although amount was imposed upon narrow class of large commercial truck payors, the express intention of establishing 
amount, which was expected to raise almost $500 million over ten-year period, was to raise revenues to cover a longstanding 
infrastructure funding gap that would otherwise be collected through general revenue. 28 U.S.C.A. 8 1341; R.I. Gen. Laws Ann. 
§ 42-13.1-1 et seq. American Trucking Associations, Inc. v. Alviti, 377 F. Supp. 3d 125 (D.R.I. 2019). 
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Under the "federal instrumentality" doctrine, the United States may sue on its own behalf or on behalf of its instrumentalities 
in federal court to avoid allegedly unconstitutional state taxation; consequently, the United States may resort to a federal court 


for relief where an application of a state tax threatens some attribute of national sovereignty. | Mineral lessees of the United 
States may not be deemed federal instrumentalities excepted from this jurisdictional bar unless federal legislation provides 


jurisdiction over their claim.” 


The United States must join as a plaintiff as a prerequisite to a suit by a federal instrumentality to enjoin the collection of state 
taxes.? A federal suit to enjoin state taxes can only be brought against state officers in their official capacity and not against a 
State in its own name.^ Thus, a district court may entertain a suit brought by the United States for a declaratory judgment that 


a local tax statute is unconstitutional as applied to the United States." 





Observation: 


The Tax Injunction Act (TIA) does not deprive a district court of jurisdiction to grant declaratory or injunctive relief upon a claim 


by the United States against a State to enforce a federal statute prohibiting the State from levying state and local income taxes 


against members of Congress from other states who reside in such state in order to attend sessions of Congress. 
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po 


Notwithstanding the bar of the TIA, federal district courts have original jurisdiction of all civil actions brought by an Indian 
tribe wherein the matter in controversy arises under the Constitution, laws, or treaties of the United States.’ Thus, an Indian tribe 


can sue to restrain a State's taxing authority® or to enjoin a State from applying its cigarette sales taxes and personal property 


taxes to tribe members residing on the tribe's reservation.” 


The TIA is inapplicable in an original action before the United States Supreme Court because the Act by its terms only applies 


to injunctions issued by federal district courts. 1° However, the Supreme Court cannot consider a taxpayer's constitutional 
claims on a direct appeal from a district court judgment in a suit challenging the constitutionality of a cooperative federal/state 


unemployment compensation scheme if the district court lacks jurisdiction because of the TIA. ut 


The principles of comity that underlie the TIA do not apply in the narrow context of state taxation of railroad property. 12 The 
TIA is also inapplicable to an action by local government units and a local taxpayer group to compel the distribution of collected 


taxes. 1? 


CUMULATIVE SUPPLEMENT 
Cases: 


Municipal charge imposed by city ordinance on select outdoor advertising displays was a "fee," not a "tax," for purposes of the 
Tax Injunction Act (TIA); though fact that charge was imposed by city council and collected by director of finance, who was 
city's general tax assessor, suggested that charge was a tax, fact that charge was imposed on a narrow class, that is, only the four 
entities that owned or operated outdoor advertising displays ten feet or larger in size within city, with one of those entities being 
overwhelmingly burdened by the charge, indicated that charge was a fee, as did regulatory purposes behind ordinance, namely, 
offsetting the economic burden caused by outdoor advertising displays, and reducing traffic and aesthetic harms. 28 U.S.C.A. 
§ 1341. Clear Channel Outdoor, Inc. v. Mayor and City Council of Baltimore, 22 F. Supp. 3d 519 (D. Md. 2014). 
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What Constitutes Plain, Speedy, and Efficient State Remedy Under Tax Injunction Act (28 U.S.C.A. s1341), Prohibiting 
Federal District Courts from Interfering with Assessment, Levy, or Collection of State Business Taxes, 31 A.L.R. Fed. 2d 237 
Plain, Speedy, and Efficient Nature of State Remedy Under Tax Injunction Act (28 U.S.C.A. s 1341) Prohibiting Federal 
District Courts from Interfering with Assessment, Levy, or Collection of State Real Property Taxes, 19 A.L.R. Fed. 2d 383 





Under the Tax Injunction Act (TIA), federal district courts are prohibited from enjoining the assessment, levy, or collection of 
state taxes where a "plain, speedy, and efficient remedy" could be had in the state courts.! A refund relief alone may constitute 


such a remedy.” 


A state remedy is plain, speedy, and efficient, within the meaning of the TIA, if it provides the aggrieved party with a full hearing 
and judicial determination at which a taxpayer may raise any and all constitutional objections to the tax, with ultimate review 
available in the United States Supreme Court.’ The "plain, speedy and efficient remedy" exception to the Act's prohibition only 
requires that the state remedy satisfy certain minimal procedural criteria: (1) the state court procedure must provide a taxpayer 
with a full hearing and judicial determination at which all constitutional objections to the tax, including those based on the 
State's failure to pay interest or to return all unconstitutionally collected taxes, may be raised; (2) no argument can be made that 
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the state procedure is uncertain or otherwise unclear and there is no question that the state court will hear and decide any federal 
claim; (3) the state remedy cannot impose any unusual hardship on the taxpayer requiring ineffectual activity or an unnecessary 
expenditure of time or energy; and (4) the remedy, when assessed against the usual time for similar litigation, must not fall 


outside the boundary of a "speedy" remedy.^ The state court remedy need not be the best remedy available or even equal to or 


better than the remedy which might be available in the federal courts.” 


For state-court remedies to be "plain," within the meaning of the TIA, the procedures available in the state court must be certain; 


a state remedy is not plain within the meaning of the Act if there is uncertainty regarding its availability or effect.” Whether a 
state-court remedy is "efficient," within the meaning of the TIA, generally turns on whether it imposes unusual hardship on the 


party challenging the state tax, requiring ineffectual activity or unnecessary expenditure of time or energy.’ A State's remedy 
does not become "inefficient" merely because a taxpayer must travel across a state line in order to resist or challenge the taxes 
sought to be imposed; if the taxing state provides an otherwise adequate remedy, the mere fact that an out-of-state corporation 


must go to the taxing state to invoke such remedy does not jeopardize the corporation's ability to assert its rights.” 


Practice Tip: 


The taxpayer has the burden of proving to the federal court that the TIA is not applicable by showing that the state court will not 


entertain a challenge to state taxation.'? More specifically, the taxpayer who seeks to surmount the jurisdictional bar of the TIA 


bears the burden of demonstrating the insufficiency of the remedy available in the state court system. !! However, the likelihood 


of the taxpayer's success in the state court is not a factor to be considered when determining whether the jurisdictional prohibition 


of the TIA applies. 5 





The Tax Injunction Act (TIA) does not apply when the existence or adequacy of a state remedy is doubtful or uncertain. 13 For 
purposes of the TIA, a remedy is adequate if a state forum is empowered to consider claims that the tax is unlawful and to 


issue relief; it does not require that such forum necessarily render a favorable decision or grant the particular relief sought. m 
Moreover, a state remedy is adequate, so as to trigger the bar of the TIA on a federal district court action to enjoin, suspend, or 
restrain the assessment, levy, or collection of any state tax, if it provides taxpayers with complete judicial determination which 


is ultimately reviewable in the United States Supreme Court. ? 


CUMULATIVE SUPPLEMENT 
Cases: 


Tax Injunction Act applied to bar district court from having jurisdiction over property owners' claims that county conducted 
unequal property tax appraisals based on race in violation of the Fourteenth Amendment, § 1981, § 1982, and § 1983, since any 
relief would enjoin, suspend, or restrain county's tax assessment system, and owners had plain, speedy, and efficient remedy in 
state tax system. U.S. Const. Amend. 14; 28 U.S.C.A. 8 1341; 42 U.S.C.A. 88 1981, 1982, 1983. Drayton v. McIntosh County, 
Georgia, 434 F. Supp. 3d 1374 (S.D. Ga. 2020). 
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Principle of comity and the Tax Injunction Act, which prohibits district courts from enjoining, suspending, or restraining the 
assessment, levy, or collection of any tax under State law where a plain, speedy, and efficient remedy may be had in the courts 
of the state, barred religious non-profit entity's § 1983 claim alleging that entity's First Amendment rights were violated when 
city revoked operator's property tax exemption status in retaliation for entity's action alleging that city's designation of property 
on which entity sought to build religious center violated the Religious Land Use and Institutionalized Persons Act (RLUIPA). 
U.S. Const. Amend. 1; 28 U.S.C.A. § 1341; Religious Land Use and Institutionalized Persons Act of 2000 8 2, 42 U.S.C.A. 
§ 2000cc. Islamic Community Center for Mid Westchester v. City of Yonkers Landmark Preservation Board, 258 F. Supp. 3d 
405 (S.D. N.Y. 2017). 
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The state courts may grant equitable relief by way of an injunction against the collection of taxes only when the tax is 


unauthorized by law or is levied on exempt properties. | The two types of illegal-exaction cases that can arise under the 
constitutional provision giving citizens standing to bring such actions are "public-funds" cases where the plaintiff contends that 
public funds generated from tax dollars are being misapplied or illegally spent and "illegal-tax" cases where the plaintiff asserts 


that the tax itself is illegal or contrary to constitutional or statutory provisions.” 


Under a statute providing for injunctive relief against illegal taxes, a district court has jurisdiction to enjoin the collection of a 


tax assessment if it is ille gal? Fora tax to be illegal so as to vest jurisdiction in the courts under statutes providing for injunctive 
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relief against the collection of illegal taxes, the action of the administrative officials must lack valid legislative authority, amount 


to fraud or corruption, or be so oppressive, arbitrary, or capricious as to amount to a fraud. 


A tax is unauthorized where the taxing body lacks jurisdiction or power to impose the tax? or where the act imposing the tax 1s 


attacked as unconstitutional in its entirety. However, defects in a taxation scheme which are essentially procedural irregularities 
in the assessment process fail to establish a lack of authority of the assessor to act, and such taxes are not "unauthorized by law" 


for purposes of allowing taxpayers to seek equitable relief." 


For purposes of determining whether a tax is illegal, such that a court will have jurisdiction to issue an injunction against its 
collection, an administrative official's action is deemed "oppressive" if such action is harsh, rigorous, or severe; "capricious" if 
it is changing, apparently without regard to any laws; and "arbitrary" if it is without adequate determining principles, reason, or 


judgment. The erroneous interpretation of a statute by administrative taxing authorities does not, alone, render a tax arbitrary, 


capricious, and unreasonable so as to vest the court with jurisdiction to enjoin its collection.? A challenge to the factual basis 
of a county's determination of when it discovers that personal property has escaped taxation, for purposes of the statute of 
limitation, does not implicate the legality of the tax as would confer jurisdiction on the district court to grant injunctive relief 


against collection of the tax. " 


CUMULATIVE SUPPLEMENT 
Cases: 


Arkansas citizens have standing to pursue an illegal-exaction-of-tax claim. West's A.C.A. Const. Art. 16, 8 13. May v. Akers- 
Lang, 2012 Ark. 7, 386 S.W.3d 378 (2012). 
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Generally, a taxpayer who disputes a state tax, even if the challenge rests on a federal right, may not seek an injunction restraining 
collection of the tax pending a resolution of the dispute. ! Thus, errors or excess in valuation, or any grievance which can be 


remedied by a suit at law, either before or after the payment of taxes, will not justify an injunction to stay collection of a tax. 


A mere overvaluation due to an error of judgment or mistake in calculation cannot, in the absence of fraud, be remedied in a 


proceeding to enjoin the collection of a tax. However, equity may grant relief if special grounds for equitable jurisdiction exist, 


such as a fraudulently excessive assessment where an adequate remedy at law is unavailable.^ 
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The party challenging a tax assessment must continue to pay taxes because commencing an assessment proceeding does not stay 
the collection of taxes or enforcement procedures validly instituted by the taxing authority on the grounds that a municipality 
ordinarily should not be denied or delayed in the enforcement of its right to collect the revenues upon which its very existence 


and general welfare depends.! The rule against challenging the collection of a tax—usually in the equitable forms of injunctive 
or declaratory relief—without first paying the tax is predicated on the existence of a procedure that provides the taxpayer with 


an adequate remedy at law to challenge the legality of a tax by seeking a refund of taxes already paid.” Although equity will not 
grant an injunction to restrain the collection, even of an illegal tax, without prior payment of the amount of the tax fairly and 


equitably due,” a tender is not a prerequisite to injunctive relief against an assessment for taxation made upon unconstitutional 


principles and void in toto.4 
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& P. R. Co. v. Board of Com'rs of Walworth County, 248 N.W.2d 386 (S.D. 1976). 

2 City of Anaheim v. Superior Court, 179 Cal. App. 4th 825, 102 Cal. Rptr. 3d 171 (2d Dist. 2009), review 


denied, (Mar. 24, 2010). 
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3 City of Gadsden v. American Nat. Bank, 225 Ala. 490, 144 So. 93 (1932); Chadwick v. City of 
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A taxpayer seeking a preliminary injunction restraining the enforcement of a tax must meet the requirements of temporary 
injunctive relief, and a court can require the taxpayer to post an undertaking in order to protect a municipality from loss should 


the assessment proceedings prove that a preliminary injunction has been granted improperly. ! Thus, a taxpayer seeking a 
preliminary injunction in a constitutional challenge to a tax statute must demonstrate an immediate risk of irreparable injury? 
and the lack of an adequate remedy at law? An adequate remedy at law means a remedy which is plain and complete and is 
as practical and efficient as the equitable remedy.^ Adequate remedies at law that preclude equitable relief include a right to 
appeal, a right to pay taxes under protest and seek a refund, and the opportunity to have members of a tax board disqualified 


for cause.’ 


The "unauthorized by law doctrine" is one exception to the general common law rule that in the field of taxation and revenue 


cases, equity will not assume jurisdiction to grant relief where a complete and adequate remedy at law exists." A true 
unauthorized-by-law challenge, within the meaning of the exception to the general common law rule that, in the field of taxation, 
equity will not assume jurisdiction to grant relief where a complete and adequate remedy at law exists, arises where the taxing 
body has no statutory power to tax in a certain area or has been given no jurisdiction to tax a certain subject, as opposed to a 
complaint that merely alleges procedural errors or irregularities in the taxing process, in which case equity relief would not be 
available.? The unauthorized-by-law doctrine allows a taxpayer to pursue a suit for declaratory and injunctive relief even where 


the statutory remedy at law would be complete and adequate. w 
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The collection of an illegal tax may be enjoined where, if the tax was paid, numerous actions would need to be brought by 
the complainant to obtain a refund.! Likewise, the collection of an unlawful tax may be enjoined where if an injunction is 


refused, then the complainant will be subjected to numerous vexatious suits.” Although a plaintiff, who will not be subjected 
to numerous suits, cannot state a cause of action in equity based upon the ground that the defendant will be saved a multiplicity 


of suits," if the relief sought will prevent multiple suits, equity may impose an injunction to restrain the collection of an illegal 
tax. ^ Also, the necessity of resorting to a multiplicity of actions for redress against an unlawful tax negates the existence of an 


adequate remedy at law and sustains the remedy by injunction." 
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Equity may restrain the collection of an illegal tax where it is shown that the refusal to grant relief would cast a cloud upon 


the title to real estate. ! 
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The Due Process Clause of the 14th Amendment to the Federal Constitution requires that a State provide either predeprivation 


relief or postdeprivation relief for the recovery of taxes.! The purpose of statutes governing the procedure for recovery of an 
improperly collected tax is to prevent the crippling of taxing districts by allowing them to receive their needed revenue while 


disputes are pending and providing an opportunity to make adequate refunds if necessary.” 


An action for money had and received is the appropriate remedy to recover money collected under an illegal tax assessment.” 


A claim for a refund is one for money had and received, and the taxpayer must establish that the tax has been overpaid in order 


to recover a refund.* Because the taxpayer must prove the illegal, erroneous, or excessive character of a tax payment in order 
to qualify for a refund, a refund claim does not accrue until all circumstances are present that cause the payment to be illegal, 


erroneous, 01 excessive. 2 


Statutes governing payment of taxes under protest and recovery generally provide the exclusive remedy for the recovery of 


contested taxes.° In some jurisdictions, taxes that are allegedly "unconstitutional" are treated separately from those alleged to be 
"illegal" due to the unauthorized purpose or fraudulent conduct on the part of taxing officials, each remedy being exclusive to its 


category.’ Other jurisdictions employ a concurrent remedies statute, permitting a taxpayer to choose among statutory remedies, 


although such a statute does not allow taxpayers consecutively to try different methods of relief.® Similarly, some taxpayers 
are afforded two remedies for recovery of taxes: an administrative procedure authorizing a court clerk to settle and adjust with 
taxpayers all errors and double assessments of taxes erroneously or illegally collected by them and to direct refunding of the 


same and payment under protest and common-law suit for recovery.” 
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Strict compliance with conditions precedent is required to invoke the statutory remedy for recovery of contested taxes.! 
Consistent with due process, a State may impose conditions precedent and require taxpayers to comply with statutorily 
prescribed protest procedures to receive a refund for the payment of taxes declared unconstitutional, including requiring payment 


of the disputed tax liability, and the exhaustion of applicable administrative remedies.? A taxpayer can seek judicial review 
of an assessment directly in the court by paying the taxes and then bringing a suit against the taxing unit for recovery of the 


taxes paid.* In the property tax context, the application of the exhaustion principle means that a taxpayer ordinarily may not 
file or pursue a court action for a tax refund without first applying to the local board of equalization for assessment reduction 


and filing an administrative tax refund claim.? 


In the jurisdictions that require the exhaustion of administrative remedies, the subject matter jurisdiction of the courts to grant 
refunds for taxes illegally or erroneously assessed and voluntarily paid does not attach unless the conditions precedent are 


fulfilled. Thus, a taxpayer's failure to appeal within a statutorily prescribed time from an alleged illegal action of a taxing body 


may preclude that taxpayer from maintaining an action seeking declaratory relief and a refund of taxes paid under protest." 
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The statutes of limitation are valid jurisdictional prerequisites which may be invoked to bar an otherwise meritorious claim for a 
tax refund.! Statutes requiring suits for the refund of unconstitutional taxes to be filed within a specific period provide adequate 
post-deprivation relief so as to comport with federal due process standards.” Some statutes require refund actions to be brought 
within a certain time period after paying the tax; others require a taxpayer to pay taxes under protest within a specific time 
period;^ and still, others provide that any action for recovery of taxes under a statute finally adjudged to be unconstitutional 


must be brought within a time certain after the final decision of the court declaring it to be unconstitutional.’ 


The statute of limitations on a claim against a county for a property tax refund has been held not equitably tolled while the 
property owner pursued a writ of mandate in good faith against the county assessment appeals board, where the mandate action 
was unreasonable, as a property tax refund action was the property owner's only legal remedy and it was well settled that 
mandamus was not available as a remedy, and neither the county nor the assessor could be blamed for any false representation 


or misleading silence. 
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There is authority holding that an action by a restricted Indian to recover an illegal or unconstitutional levy of taxes would not 


be subject to a statute of limitations.’ 
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A person who has no financial interest in a tax allegedly collected erroneously has no legal standing to sue for its refund.! A 
nontaxpayer's interest in the subject matter is insufficient to allow the nontaxpayer to intervene in a suit brought by a taxpayer 


seeking a tax exemption or refund.? However, an entity has standing to challenge the constitutionality of a state tax to determine 


If it has had an adverse competitive impact on its business." 





Observation: 


Standing acquired after the statute of limitations has run cannot be retroactively applied to cure the lack of standing that existed 


when the action was filed.^ 
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Under a statute providing that only a person who has actually paid the tax may bring a refund action, as opposed to the person 


who pays the property taxes of an owner of property, failure to follow the correct procedural rules can result in the forfeiture 


of the power to enforce the constitutional right to a refund.? One purpose of the statute authorizing a cause of action for a 


property tax refund prior to the payment becoming delinquent is to ensure that only taxpayers who are not delinquent in their 


tax payment may file a tax refund complaint. 


The proper party defendant for the recovery of an unlawful tax is either the tax collector or the municipality, whichever has 


possession of the funds when the suit is commenced. 
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A.L.R. Library 


Estoppel of state or local government in tax matters, 21 A.L.R.4th 573 


Forms 


Am. Jur. Pleading and Practice Forms, State and Local Taxation § 86 (Answer—Defense—Prior decree concerning property's 


tax-exempt status as res judicata) 





The rule of res judicata, by which a judgment estops the parties, in future litigation between them, from questioning either a 
fact or a principle of law necessary to the first judgment and adjudicated therein, applies to cases of taxation,! as long as there 


exists the requisite elements, such as detrimental reliance? and mutuality of issues? 


Thus, a judgment involving a tax for one period, irrespective of what has been litigated and determined by the judgment, is 


not an absolute bar precluding the maintenance of a subsequent suit concerning a tax of the same kind for another period.* 
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However, the application of state-law res judicata principles violates the Federal Constitution, even if the invalidation of a tax 


would have disastrous consequences on the municipality, which has allegedly made substantial tax-revenue commitments based 


on the prior adjudication determining the tax's constitutionality, where the plaintiffs present a federal constitutional challenge 


to a public attempt to levy personal funds, and the application of the rule would deprive the plaintiffs of their "chose in action," 


which is a protected property interest in its own right. 
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In a suit for refund of a tax, the burden of proof is on the taxpayer, and the taxpayer must not only prove that the tax assessment 
Is incorrect but also must produce evidence to establish the proper amount of the tax.! Taxes are presumed to be just and legal, 
and the burden rests upon one assailing the tax to show its invalidity by substantial and credible evidence.? Taxpayers seeking a 


refund of personal property taxes must establish facts showing the amount of the refund to which they are entitled.? The taxing 
authority has the burden to prove that a person sued for delinquent taxes on personal property owned such property when the tax 


was imposed.“ The burden rests on the objecting taxpayer to show statutory compliance necessary to defend against a particular 


tax levy or to recover from the tax protest funds.” 


An assessor's valuation of land is prima facie valid, and in challenging an assessment, the taxpayer has the burden of proving 


that the assessment is excessive. The determination of whether a landowner has met the burden of proving that an assessment 
of the value of land for real estate taxes is excessive and the determination of the market value of the property if the assessment 


is excessive rest with the trial court's resolution of the evidence and of the weight and credibility of the testimony, including 


the opinions of expert witnesses." 


Inatax refund action alleging that the taxpayers were subject to a disproportionate valuation in violation ofthe state constitution's 
uniformity clause, the taxpayers would not have the burden of disproving all potential explanations for the disparity in valuation 


between the two groups of properties where the responsibility for doing so rested with the county. 


Once the pass-on defense is raised in an action to recover illegal taxes, it becomes the taxpayer's burden to show that it did 


not pass on the tax to another party.” 
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Cases: 


Tax assessor's appraisals constituted admissions against interest that real property tax assessments for mobile home park were 
excessive to the extent that assessments exceeded those appraisals. Thomas v. Davis, 96 A.D.3d 1412, 946 N.Y.S.2d 336 (4th 
Dep't 2012), leave to appeal denied, 101 A.D.3d 1699, 957 N.Y.S.2d 261 (4th Dep't 2012). 
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A.L.R. Library 


Right to interest on tax refund or credit in absence of specific controlling statute, 88 A.L.R.2d 823 





The general rule is that unless authorized by statute, interest 1s not collectible on taxes due the State, county, or subdivision 
thereof nor on a refund thereof.! More specifically, a taxpayer generally is not entitled to interest on taxes illegally assessed 


or charged unless a specific statutory provision expressly authorizes such an award.? In determining whether a taxpayer is 
entitled to interest on a refund, the question is whether the legislature intended the refund to be accompanied by interest and 


that intention is primarily ascertained from the language of the statute.? Where statutory provisions fail expressly to exempt the 
government with regard to interest, some states imply liability for the interest on a refund of overassessed taxes," particularly 


where the protested taxes are placed in interest-bearing accounts,” and some states do not. Where municipal liability for interest 
is implied, some jurisdictions deny such interest, in whole or in part, in accordance with notions of fairness and justice, where 


the taxpayer is guilty of a long and inexcusable delay in demanding or suing for a refund.’ 
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Practice Tip: 


In some jurisdictions, although the State itself is not liable for interest in the absence of a statute imposing such a liability," a county 


or municipal corporation would be liable in similar circumstances.? 





In the absence of specific statutory provisions entitling a taxpayer to interest on taxes illegally assessed or charged, some 


jurisdictions award such interest in a separate action brought after the refund has been made. In the interest of fairness and 
equity, a taxpayer may be entitled to recover interest on a refund of taxes illegally collected upon exempt property, particularly 
where the taxpayer is statutorily required to pay the disputed taxes in full as a condition precedent to contesting the legality of an 


assessment and where a judgment against such taxpayer may include a penalty or interest if the taxpayer has not paid the tax. H 
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A.L.R. Library 


Retrospective application and effect of state statute or rule allowing interest or changing rate of interest on judgments or 
verdicts, 41 A.L.R.4th 694 

Validity and construction of state statute or rule allowing or changing rate of prejudgment interest in tort actions, 40 A.L.R.4th 
147 





The right of a taxpayer to interest on a tax paid under protest accrues either from the date of payment! or from the date that the 


petition for refund is filed, depending upon the wording of the enabling legislation.” A taxpayer challenging only the amount 
of an assessment and not its validity, and who successfully argues entitlement to a refund, is entitled to interest on such refund 


only from the date of the court-approved settlement, not from the date of payment.” 
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Statutes permitting a taxpayer to recover costs incurred in a tax refund suit reflect a legislative policy that taxpayers who are 


entitled to tax refunds should be fully reimbursed for the reasonable expenses incurred to establish their right to a refund.! 
Under a statute providing that in tax refund suits a successful taxpayer is entitled to a refund with interest plus costs, the court 


may award actual attorney's fees.” Taxpayers are not entitled to attorney's fees and costs where their suit seeking a refund of 


property taxes is unsuccessful. Taxpayers have been held not entitled to attorney's fees after the county prevailed on its claim 
that the circuit court was not the proper forum for adjudicating the tax refund request where the taxpayers could not show action 


by the county without substantial justification." 


A statute governing refund of taxes paid under protest to a municipality only entitles a taxpayer to an award of those attorney's 


fees that it incurred with respect to its successful refund efforts." 


A taxpayer's refusal to agree to an extension of time for the county to respond to a summary judgment motion has been held 
not to warrant an award of attorney's fees under the statute governing sanctions for an unjustified action in the taxpayer's action 


seeking special action relief to compel the county to refund allegedly overpaid property taxes.° 


CUMULATIVE SUPPLEMENT 


Cases: 
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Tax Court did not correctly exercise its discretion in awarding attorney fees to taxpayer in property tax appeal, where Tax Court 
erroneously determined that persistent over-valuation of the property made taxpayer's appeals to the Tax Court necessary, and 
such error was an integral part of court's decisionmaking in determining whether to award fees and the amount of such award. 
Ellison v. Department of Revenue, 362 Or. 148, 404 P.3d 933 (2017). 


Taxpayer, a benevolent organization, that prevailed on its appeal of a property tax assessment, was required to comply with the 
tules of civil procedure governing judgments for costs and attorney fees; statute governing an award of costs by the circuit court 
against an unsuccessful appellant did not supplant other rules of civil procedure governing attorney fee awards. S.D. Codified 
Laws §§ 10-11-45.1, 15-6-54(d). American Legion Home Association Post 22 v. Pennington County, 2018 SD 72, 919 N.W.2d 
346 (S.D. 2018). 


Trial court, in calculating the statutory cap on jury-awarded attorney fees to taxpayers, who prevailed on their appeal of a 
determination of value of taxpayer's tracts of real property by appraisal review board, correctly treated each of taxpayers' three 
properties separately, rather than in the aggregate, when calculating the cap, which was 20 percent of the total amount by which 
taxpayers’ tax liability was reduced as result of the appeal. V.T.C.A., Tax Code § 42.29(a). Bexar County Appraisal Dist. v. 
Abdo, 399 S.W.3d 248 (Tex. App. San Antonio 2012). 
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5 Fairbanks North Star Borough v. Dena Nena Henash, 88 2:30 124 (Alaska 2004). 
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2010). 
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When a court of law acts in its appellate capacity with respect to the decision of an administrative board of tax review, the 
court reviews the board's decision for abuse of discretion, error of law, or findings unsupported by substantial evidence in the 


record.! On an appellate review ofa trial court's valuation of property for taxation purposes, the trial court's determination must 


be affirmed unless it is clearly erroneous.? In an appeal in a special statutory proceeding for the purpose of ascertaining whether 
a taxpayer is entitled to a refund of a tax paid under protest, the trial court's judgment should be affirmed unless it is against the 


clear weight of the evidence or is contrary to law or to established principles of equity.? 


There is authority holding that judicial review of a determination by an appellate tax board is limited to questions of law^ and 


that such board's statutory interpretation is reviewed de novo.? 


An appellate court would review the actions of a county board of review in a tax appeal, even though the Property Tax Code 
article creating county boards of review had not expressly adopted the Administrative Review Law and no writ of certiorari had 
been filed, where the board's action effectively terminated proceedings before the administrative agency, and the differences 
which once existed between the statutory and common law methods of reviewing decisions of administrative agencies were 


all but lost. 


CUMULATIVE SUPPLEMENT 


Cases: 
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As an administrative agency, the Tax Court's jurisdiction is governed by statute, and therefore, the doctrine of separation of 
powers dictates that the Supreme Court's jurisdiction to review decisions of the tax court by certiorari is also limited by statute. 
M.S.A. § 271.01. Beuning Family LP v. County of Stearns, 817 N.W.2d 122 (Minn. 2012). 


Department of Revenue was not required to refund or credit taxpayer the amount of any overpayment included in taxpayer's 
refund claim in order to allow chancery court to exercise jurisdiction over taxpayer's appeal of order of Board of Tax Appeals 
granting taxpayers only partial relief on refund denials and assessments, where Department contested taxpayer's payments in 
full. Miss. Code Ann. § 27-77-7(4) (former). Mississippi Department of Revenue v. SBC Telecom, Inc., 306 So. 3d 648 (Miss. 
2020). 
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A.2d 112 (2005). 

3 In re Assessment of Personal Property Taxes Against Missouri Gas Energy, Div. of Southern Union Co., for 
Tax Years 1998, 1999, and 2000, 2008 OK 94, 234 P.3d 938 (Okla. 2008), cert. denied, 130 S. Ct. 1685, 
176 L. Ed. 2d 179 (2010). 


4 NYNEX Corp. v. Commissioner Of Revenue, 61 Mass. App. Ct. 575, 812 N.E.2d 1230 (2004). 
In re Wilson, 161 N.H. 659, 20 A.3d 1006 (2011). 
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3 §3 
4 DELETED 
5 §4 
6 §5 
7 §6 
8 §7 
9 §8 
10 89 
11 810 
12 gll 
13 812 
14 813 
15 814 
16 815 
17 816 
18 818 
19 817 
20 819 
21 820 
22 821 
23 822 
24 823 
25 824 
26 825 
27 826 
28 827 
29 828 
30 829 
31 830 


WESTLAW 


Correlation Table, 72 Am. Jur. 2d State and Local Taxation Correlation Table 


32 §31 
33 §32 
34 §33 
35 §34 
36 §35 
37 §36 
38 §37 
39 §38 
40 §39 
41 840 
42 841 
43 842 
44 843 
45 844 
46 845 
47 846 
48 847 
49 848 
50 849 
5] 850 
52 851 
53 852 
54 853 
55 854 
56 855 
57 856 
58 857 
59 858 
60 859 
61 DELETED 
62 860 
63 883 
64 861 
65 862. 
66 863 
67 895 
67 897 
67 898 
67 8100 
68 864 
69 DELETED 
70 865 
7 866 
70 867 
73 868 
74 §69 
75 §70 
76 §71 
77 §72 
78 DELETED 
79 DELETED 
80 §73 
81 §74 
82 §75 
83 §76 
84 S77 
85 §78 
86 §79 
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87 §80 
88 881 

89 DELETED 
90 882 

91 883 

92 884 

93 885 

94 886 

95 887 

96 888 

97 889 

98 DELETED 
99 DELETED 
100 890 

101 DELETED 
102 DELETED 
103 891 

104 892 

105 893 

106 894 

107 895 

108 896 

109 897 

110 898 

111 899 

112 8100 

113 8101 

114 8102 

115 8103 

116 8104 

117 8105 

118 8106 

119 8107 

120 8108 

121 8109 

122 8110 

123 §111 

124 §112 

125 §113 

126 §114 

127 §115 

128 §116 

129 §117 

130 §118 

131 §119 

132 §120 

133 8121 

134 8122 

135 8123 

136 8124 

137 8125 

138 8126 

139 8127 

140 8128 

141 8129 

142 DELETED 
143 8130 

144 8131 
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145 8132 
146 8133 
147 DELETED 
148 8134 
149 8135 
150 8136 
151 DELETED 
152 8137 
153 8138 
154 8139 
155 8140 
156 8141 
157 8142 
158 8143 
159 8144 
160 8145 
161 8146 
162 DELETED 
163 8147 
164 8148 
165 DELETED 
166 8149 
167 8149 
168 8150 
169 8151 
170 8152 
71 8153 
172 8154 
173 8155 
174 8156 
175 8157 
175 8158 
176 8159 
177 8160 
178 8161 
179 8162 
180 8163 
181 8164 
182 8165 
183 8166 
184 8167 
185 8168 
185 8169 
186 8170 
187 8171 
188 8172 
189 DELETED 
190 8173 
191 DELETED 
192 8174 
193 DELETED 
194 8175 
195 8176 
196 8177 
197 8178 
198 8179 
199 8180 
200 8181 
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201 DELETED 
202 §182 
203 8183 
204 8184 
205 8185 
206 DELETED 
207 8186 
208 8187 
209 8188 
210 8189 
211 DELETED 
212 §190 
213 DELETED 
214 §191 
215 §192 
216 §193 
217 §193 
218 §194 
219 §195 
220 §196 
221 §197 
222 §198 
223 §199 
224 §200 
225 DELETED 
226 §201 
227 8202 
228 8203 
229 8204 
230 8205 
231 8206 
232 8207 
233 8208 
234 8209 
235 8210 
236 8211 
237 8212 
238 8213 
239 8214 
240 8215 
241 8216 
242 8217 
243 8218 
244 8219 
245 8220 
246 8221 
247 8222 
248 8223 
249 8224 
250 8225 
251 8226 
252 8227 
253 8228 
254 8229 
255 8230 
256 8231 
257 8232 
258 8233 
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259 §234 
260 §235 
261 §236 
262 §237 
263 §238 
264 §239 
265 §240 
266 §241 
267 §242 
268 §243 
269 §244 
270 §245 
271 §246 
272 §247 
273 §248 
274 §249 
275 §250 
276 §251 
277 §252 
278 §253 
279 §254 
280 §255 
281 §256 
282 8257 
283 8258 
284 8259 
285 8260 
286 8261 
287 8262 
288 8263 
289 8264 
290 8265 
291 8266 
292 DELETED 
293 DELETED 
294 §267 
295 §268 
296 §269 
297 §270 
298 §271 
299 §272 
300 §273 
301 §274 
302 §275 
303 §276 
304 §277 
305 §278 
306 §279 
307 §280 
308 §281 
309 §282 
310 §283 
311 §284 
312 §285 
313 §286 
314 §287 
315 §288 
316 §289 
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317 §290 
318 §291 
319 §292 
320 §293 
321 §294 
322 8295 
323 8296 
324 8297 
325 8298 
326 8299 
327 8300 
328 8301 
329 8302 
330 8303 
331 8304 
332 8305 
333 8306 
334 8307 
335 8308 
336 8309 
337 8310 
338 8311 
339 8312 
340 8313 
341 §314 
342 §315 
343 §316 
344 §317 
345 §318 
346 §326 
346 §327 
347 §319 
347 §321 
347 §322 
348 §319 
348 §321 
349 §323 
350 §324 
351 §325 
352 §326 
353 §327 
354 §328 
355 §329 
356 §330 
356 §331 
356 §335 
357 §333 
358 §336 
359 DELETED 
360 §334 
361 §337 
362 §338 
362 §339 
363 §340 
363 §341 
364 §342 
365 DELETED 
366 §343 
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367 DELETED 
368 §344 
369 §345 
370 §346 
371 §347 
372 §348 
373 §349 
374 §350 
375 8351 
376 8352 
377 8353 
378 8354 
379 8355 
380 8356 
381 8357 
382 8358 
383 8359 
384 8360 
385 8361 
386 8361 
387 8362 
387 8363 
388 8364 
389 8365 
390 8366 
391 8367 
392 8368 
393 8369 
394 8370 
395 8371 
396 8372 
397 8373 
398 8374 
399 8375 
400 8376 
401 8388 
402 8377 
403 8378 
404 8379 
405 8380 
406 8381 
407 8381 
408 8382 
409 8383 
410 8384 
411 8384 
412 8385 
413 8386 
414 8387 
415 8388 
416 8389 
417 8389 
418 8389 
419 8390 
420 8391 
421 8392 
422 8393 
423 8394 
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424 §390 
425 §390 
426 §395 
427 §396 
428 §397 
429 §398 
430 §399 
431 §400 
432 §401 
433 8402 
434 8403 
435 8404 
436 DELETED 
437 8405 
438 8406 
439 8409 
440 8410 
441 8411 
442 8407 
443 8408 
444 8412 
445 8413 
446 8414 
447 8415 
448 8416 
449 8417 
450 8418 
451 8419 
452 8420 
453 8421 
454 8422 
455 DELETED 
456 8425 
456 8428 
457 8426 
458 8427 
459 8428 
460 8429 
461 8430 
462 8431 
463 8432 
464 8433 
465 8434 
466 8435 
467 8436 
468 DELETED 
469 8437 
470 8438 
471 8439 
472 8440 
473 8441 
474 8442 
475 DELETED 
476 8443 
477 §444 
478 §445 
479 8446 
480 8447 
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481 §448 
482 §449 
483 §450 
484 8451 
484 8452 
485 8453 
485 8456 
486 8454 
486 8484 
487 8455 
488 8457 
489 8458 
490 8459 
490 8460 
491 8460 
492 8461 
493 8462 
494 8463 
495 8464 
496 8465 
497 8466 
498 8467 
499 8468 
500 8469 
501 DELETED 
502 8470 
502 8471 
503 8472 
504 8473 
505 8474 
506 8475 
507 8476 
508 8477 
509 8478 
509 8480 
509 8481 
510 8482 
510 8483 
511 8479 
511 8481 
512 8484 
513 8485 
514 8486 
515 8488 
516 8487 
517 DELETED 
518 8489 
519 8441 
519 8490 
520 8491 
521 8434 
521 8439 
521 8492 
522 8493 
523 8494 
524 8495 
525 8496 
526 8497 
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527 8498 
528 8499 
529 8500 
530 8501 
531 8502 
532 8503 
533 8504 
534 8505 
535 8506 
536 8507 
537 8509 
538 8510 
539 8511 
540 8512 
540 8513 
541 8514 
542 8515 
542 8517 
543 8516 
544 8517 
545 8518 
546 8519 
547 8520 
548 8521 
549 8522 
550 8524 
551 8525 
552 8526 
553 8527 
554 8528 
555 8529 
556 8530 
557 8531 
558 8532 
559 8533 
560 8534 
561 8535 
562 8536 
563 8537 
564 8538 
565 8539 
566 8540 
567 8541 
568 8542 
569 8543 
570 8544 
571 8545 
572 8546 
573 8547 
574 8548 
575 8549 
576 8550 
577 8551 
578 8552 
579 8553 
580 8554 
581 8555 
582 8556 
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583 §557 
584 §558 
585 §559 
586 §560 
587 §561 
588 §562 
589 §563 
590 §560 
590 §564 
591 §565 
592 §566 
593 §567 
594 §568 
595 §569 
596 §570 
597 8571 
598 8572 
599 8573 
600 8574 
601 8575 
602 8576 
603 8577 
604 8578 
605 8579 
606 8580 
607 8581 
608 8582 
609 8583 
610 8584 
611 8585 
612 8586 
613 8569 
613 8587 
614 8588 
615 8589 
616 8590 
617 8591 
617 8592 
618 8593 
619 8592 
619 8594 
620 8595 
621 8596 
622 8597 
623 8598 
624 8599 
625 8600 
626 8601 
627 8602 
628 8603 
629 8604 
630 8605 
631 8606 
632 8607 
633 8608 
634 8609 
635 8610 
636 8611 
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637 §612 
638 §613 
639 §614 
640 §615 
641 §616 
642 §617 
643 §618 
644 §619 
645 §620 
646 §621 
647 §622 
648 §623 
649 §624 
650 §625 
651 §626 
652 §627 
653 §628 
654 §629 
655 §630 
656 §631 
657 §632 
658 §633 
659 §634 
660 §635 
661 §636 
662 §637 
663 §638 
664 §639 
665 §640 
666 §641 
667 §642 
668 §643 
669 §644 
670 §645 
671 8646 
672 8647 
673 8648 
674 8649 
675 8650 
676 8651 
677 8652 
678 8653 
679 8654 
680 8655 
681 8656 
682 8657 
683 8658 
684 8659 
685 8660 
686 8661 
687 8662 
688 8663 
689 8664 
690 8665 
691 8666 
692 8667 
693 8668 
694 8669 
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695 §670 
696 §671 
697 §672 
698 §673 
699 §674 
700 §675 
701 §676 
702 §677 
703 §678 
704 §679 
705 §680 
706 §681 
707 §682 
708 §683 
709 §684 
710 §685 
711 8686 
712 8687 
713 8688 
714 8689 
715 8690 
716 8691 
717 8692 
718 8693 
719 8694 
720 8695 
721 8696 
722 §697 
723 8698 
724 8699 
725 8700 
726 8701 
727 §702 
728 §703 
729 §704 
730 §705 
731 §706 
732 8707 
733 8708 
734 8709 
735 8710 
736 8 
737 §712 
737 §713 
738 §714 
739 §715 
740 §715 
741 §716 
742 §717 
743 §718 
743 §719 
744 §720 
745 §721 
746 §722 
747 §723 
748 §724 
748 §730 
748 §767 
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749 §725 
750 §726 
751 §727 
751 §728 
752 §729 
753 §731 
754 §732 
755 §733 
756 §734 
756 §735 
757 8736 
758 8737 
759 8738 
760 DELETED 
761 §742 
762 §743 
763 §744 
764 §745 
765 §746 
766 §747 
767 §748 
768 §749 
768 §750 
769 §751 
770 §766 
771 §752 
772 §753 
773 §754 
774 §755 
775 §756 
776 8757 
777 §758 
778 §759 
779 §762 
780 §763 
781 §756 
782 §764 
783 §765 
784 §767 
785 §768 
786 §757 
786 §760 
786 §763 
787 §759 
787 §761 
787 §763 
788 §769 
789 §771 
790 §769 
790 §779 
791 §772 
792 §773 
793 §774 
794 §775 
795 §778 
796 §778 
797 §777 
797 §778 


WESTLAW 


Correlation Table, 72 Am. Jur. 2d State and Local Taxation Correlation Table 


798 §780 
798 §781 
798 §783 
798 §786 
799 §781 
799 §782 
800 §784 
800 §785 
801 §787 
802 §788 
803 §789 
804 §790 
804 8791 
805 8792 
806 8794 
806 8795 
806 8796 
806 8797 
807 8794 
807 8796 
808 8798 
809 8799 
810 8800 
810 8801 
811 §802 
812 §803 
813 §804 
814 §805 
815 §806 
816 §807 
817 §808 
818 §809 
819 §810 
820 §811 
821 §812 
822 §813 
823 §814 
824 §815 
825 §816 
826 §817 
827 §818 
828 §819 
829 §820 
830 §821 
831 §822 
832 §823 
833 §824 
834 §825 
835 §826 
836 §827 
837 §828 
838 §829 
839 §830 
840 §831 
841 §832 
842 §833 
843 §834 
844 §835 


WESTLAW 


Correlation Table, 72 Am. Jur. 2d State and Local Taxation Correlation Table 


845 §836 
846 §837 
847 §838 
848 §839 
849 §840 
850 §841 
851 8842 
852 8843 
853 8844 
854 8845 
855 8846 
856 8847 
857 8848 
858 8849 
859 8850 
860 8851 
861 8852 
862 8853 
863 8854 
864 8855 
865 8856 
866 8857 
867 8858 
868 8859 
869 8860 
870 8861 
871 8862 
872 8863 
873 8864 
874 8865 
875 8866 
876 8867 
877 $868 
878 8869 
879 8870 
880 8871 
881 8872 
882 8873 
883 8874 
884 8875 
885 8876 
886 8877 
887 8878 
888 8879 
889 8880 
890 8881 
891 8882 
892 8883 
893 8884 
894 8885 
895 8886 
896 8887 
897 8888 
898 8889 
899 8890 
899 8890 
900 8891 
901 8892 
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902 §893 
903 §894 
904 §895 
905 §896 
906 §897 
907 §898 
908 §899 
909 §900 
910 §901 
911 §902 
912 §903 
913 8904 
914 8905 
915 8906 
916 8907 
916 8907 
917 8908 
918 8909 
919 8910 
920 8911 
921 8912 
922 8913 
923 8914 
924 8915 
925 8916 
926 8917 
926 8917 
927 8918 
928 8919 
929 8920 
930 8921 
931 8922 
932 8923 
933 8924 
934 8925 
935 8926 
936 8927 
937 8928 
938 8929 
939 8930 
939 8930 
940 8931 
941 8932 
942 8933 
943 8934 
944 8935 
945 8936 
946 8937 
947 8938 
948 8939 
949 8940 
950 8941 
951 8942 
952 8943 
953 8944 
954 8945 
954 8945 
955 8946 
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955 8946 
956 8947 
957 8948 
958 8949 
959 8950 
960 8951 
961 8951 
962 8952 
963 8953 
964 8954 
965 8955 
966 8956 
967 8957 
967 8957 
968 8958 
969 8959 
970 8960 
971 8961 
972 8962 
973 8963 
974 8964 
975 8965 
976 8966 
977 8967 
978 8968 
979 8969 
980 8970 
981 8971 
982 8972 
983 8970 
984 8973 
985 8974 
986 8975 
987 8976 
988 8977 
989 8978 
990 8979 
991 8980 
992 8981 
993 8982 
994 8983 
995 8984 
996 8985 
997 8986 
998 8987 
999 8988 
1000 8989 
1001 8990 
1002 8991 
1003 8992 
1004 8993 
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